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STATEMENT OF THE CASE

Nature of the Case
In his Appellant's Brief, Mr. Lish asserted that there was not sufficient evidence to
support the judgment of conviction for stalking in the first degree entered following his
jury trial. He argued that the evidence was insufficient in two ways: (1) because the
State did not present substantial evidence that he engaged in a prohibited course of
conduct, and (2) because the State did not present substantial evidence that, assuming
he engaged in such a course of conduct, any such conduct caused the alleged victim to
be "seriously annoy[ed], alarm[ed] or harass[ed]" or "would cause a reasonable person
substantial emotional distress."
In the Respondent's Brief, the State claims that there was sufficient evidence as
to the course of conduct, it caused the alleged victim to feel seriously annoyed,
alarmed, or harassed, and it would have caused a reasonable person substantial
emotional distress. With respect to the course of conduct, the State's statement of facts
includes an assertion that Mr. Lish testified that he was told by a police officer to have
no contact with the alleged victim, and that the officer testified that he told Mr. Lish to
have no contact with the alleged victim.
This Reply Brief is necessary to clarify what the testimony shows the officer told
Mr. Lish concerning having contact with the alleged victim and what Mr. Lish testified
the officer told him concerning such contact. Although the State makes arguments with
respect to the facts asserted regarding the course of conduct, the alleged victim feeling
annoyed, alarmed, or harassed, and that a reasonable person would have felt
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substantial emotional distress, Mr. Lish will not respond to those arguments, and
instead will rely upon the arguments set forth in his Appellant's Brief.

Statement of the Facts and Course of Proceedings
The statement of the facts and course of proceedings were previously articulated
in Mr. Lish's Appellant's Brief. They need not be repeated in this Reply Brief, but are
incorporated herein by reference.
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ISSUE
Did the testimony at trial establish that Mr. Lish was told by Officer Boll to have no
contact with the alleged victim?
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ARGUMENT
The Testimony At Trial Did Not Establish That Mr. Lish Was Told By Officer Boll To
Have No Contact With The Alleged Victim
The State's statement of facts includes citations to the transcript in which
Mr. Lish testified that Officer Boll told him that he could have no contact with the alleged
victim.

(Respondent's Brief, pp.4-5.)

In summarizing these portions of Mr. Ush's

testimony, the State noted, "Lish confirmed that Officer Boll told him not to 'have any
contact' with [the alleged victim]. (Tr., p.211, Ls.13-15, p.222, Ls.5-13.)" (Respondent's
Brief, p.5 n.3.)
The problem with the State's version is that it ignores important portions of
Mr. Lish's testimony that immediately follow both of the cited passages. With respect to
the first passage cited by the State, claiming that Mr. Lish acknowledged that he was
told to have no contact with the alleged victim, it is important to examine the testimony
from the passage in context, as follows:
Q. Okay. So Officer Boll told you don't have any contact with her?

A. Yes.
Q. Old he have any discussion with you about you going to church?

A. He said that if I did go to church to not contact her, but if she wanted to
come contact me, then I could talk to her.
(Tr., p.211, Ls.13-20 (bold in original).) With respect to the second cited passage, an
examination of the context reveals that the issue is not as clear cut as the State makes
it seem. That passage, with the proper context is as follows:
Q. Okay. And then after that you had contact with Officer Boll?

A. Yeah.
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Q. Okay. And he explained to you that according to him and what he was

telling you, Linda didn't want contact with you; is that correct?
A. Yes.
Q. Okay. So he told you not to contact her?

A. Yes.
Q. And then you heard Ms. Woods testifying and also another witness, a

Troy Newbold testify, that you - and even Officer Peterson talked about
you going to Applebee's after Officer Boll told you you were trespassed
from that location; correct?
I don't recall being told I was trespassed. I never got anything in
writing that I was trespassed. I was told to stay away from Linda's house
and Kelly's house.
A.

Q. Okay.

A. Because at that point I learned that they were being intimate again.
Q. Were you told that you weren't supposed to go to her workplace?

A. I was told that I recall being told that in a public place I could see her.
If she wanted to address me, she could, but I was not to address her.
(Tr., p.222, L.5 - p.223, L.5 (bold in original).)
The State also submitted that Officer Boll "told Lish that he had a constitutional
right to go to church '[a]s long as he didn't contact [the alleged victim].' (Tr., p.123,
Ls.12-21, p.124, Ls.9-22.)

(Respondent's Brief, pp.4-5 (first brackets in original)

(citation omitted).) An examination of both cited passages reveals that Officer Boll was
equivocal as to the contact that Mr. Lish was prohibited from having with the alleged
victim. The first cited passage reads as follows:
Q. Okay. At any time, Officer, did you tell him that he could have contact

with her in a public place?
A. Again, it was a circumstantial probability question about "if I saw her in
a public place." And I realized that he was - he had mentioned that they
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attended the same church. And I specifically redirected what he was
asking me to the fact that he could not pursue the relationship with her any
longer. He was not to do that. And I explained to him about the possibility
of being charged and arrested for stalking.
(Tr., p.123, Ls.12-21 (bold in original).) The second cited passage reads as follows:
Q. Okay. So Mr. Lish told you he was attending the same church as [the

alleged victim]?
A. He mentioned that they went to the same church.
Q. And you indicated that it was not a problem him attending the church if
he didn't try and resume or pursue the relationship?

A. That he not contact her for that purpose.
Q. Okay. So it would be fair to say that he would understand he could go
to church just to go to the church services?

A.

To go to the church services.
constitutional right to do that.

You cannot deny a person their

Q. Okay. Even if she was there?

A. As long as he didn't contact her.

(Tr., p.124, Ls.9-22 (bold in original).) Examined in context, it is clear that Officer Boll
told Mr. Lish that the contact that he was prohibited from having at church was any
contact that had as its "purpose" resuming or pursuing their former romantic
relationship.

Whether Officer Boll had initially told Mr. Lish to have no contact

whatsoever is irrelevant to his later clarification that Mr. Lish could have conta'ct at
church so long as its purpose was not to pursue resuming their former romantic
relationship.
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CONCLUSION
For the reasons set forth in his Appellant's Brief, Mr. Lish respectfully requests
that this Court vacate his judgment of conviction, and remand this matter to the district
court for entry of a judgment of acquittal on the charge of stalking in the first degree.
DATED this 21s t day of June, 2012.

SPENCER J. HAHN
Deputy State Appellate Public Defender
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